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A STATE'S RESTATEMENTOF DEFENDANTS'
ASSIGNMENTS OF ERROR

The evidence was insufficient to convict Mower and Reed

of manufacturing marijuana.

Mower's arrest was unlawfifl.

Evidence obtained after or during Mower's arrest should
have been suppressed (if her arrest was unlawful).

4 Mower was denied effective assistance of counsel in

violation of Wash. Const. art. 1, § 22.

The sentencing court exceeded its lawftit authority (under
the Sentencing Reform Act) when it sentenced Mower to
community custody following her conviction for unlawful
manufacturing of marijuana.
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9. The trial court erred by imposing subpoena service fees of
2,129.00 (to be divided between Mower and Reed).

13. STATE'S COUNTER STATEMENT OF DEFEN RANTS'ISSUES,

PERTAINING TO DEFENDANTS'ASSIGN MENTS OF ERROR

Was there sufficient evidence Presented at trial to sustain
the jury's verdict finding Mower and Reed guilty of
manul'aduring marijuana as either a principal or an
accomplice?
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preponderance of the evidence then it was the jury's duty to
find therm not guilty?

5; Mower and Reed asserted the afflimative defense of

C S'l"A FEMENT OFTHE CASE

On January 14, 2008, deputies with the Mason County Sheriff s

Office executed a search warrant in Mason County at the home of Karen

3-



Mower and John Reed, RP 278, 300. Pursuant to the search warrant, the

deputies searched for evidence of a marijuana grow operation. RP 285.

During the search, both Mower and Reed were detained, The search

revealed evidence of a large marijuana growing operation, including 38

growing adult marijuana plants, a comparative amount ofjuvenile plants,

growing-equipment and supplies, and 34.7 Ounces ol'processed marijuana.

After the evidence was discovered, Mower and Reed were

arrested, and both were subsequently charged with manufacture of a

controlled substance (marijuana) and possession with intent to deliver

marijuana. RP 1, 6.2 34, 588.

In a joint trial, both Mower and Reed were acquitted of possession

with intent to deliver and were convicted of manufacture of a controlled

substance (inarij Uana). RP 995-996.

The pat appealed their convictions. Because each party filed a

separate brief, the State is answering both briefs separately, Additional

facts that are relevant to the issues raised by Mower are as follows:

1. Facts relevant to sufficiency oft e evidence.

Mower and Reed lived at the property where the search warrant

was executed and the marijuana grow operation was maintained. RP 291.

State's Response Brief' Mason County Prosecutor
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When deputies arrived to execute the search warrant, Mower and Reed

came, out of a trailer on the property. RP 291 . Their dogs came out also

and were acting aggressively toward officers. RP 291 . Mower and Reed

referred to the dogs as "their" dogs. RP 291. Reed testified and referred

to Mower as his wifc. RP 784.

Mower and Reed lived in a trailer on the property because the

house was used to grow marijuana. RP 774, 776.

Referrim to the marijuana grow operation, Reed testified —

apparently referring to himself and Karen Mower — that "we were going to

try a new strategy.... " RP 778. Speaking of the marijuana, Reed testified

that "Karen was going to get her pick of the litter. If she doesn't get whatL-1

she wants, then my wife's not good, right'?" R1 784. 'Mower used the

shower in the house, but she lived in the, trailer so that the house could be

used to grow marijuana. RP 803 ).

Reed said (luring his testimony: ` °rind then Karen had — because

we have five different kinds — or I mean there was - four different kinds —

several." RP 774

Later Reed said that Karen didn't do any of the gardening and that

she didn't do anything except "smoke it all ingest it." RP 7811.

The State accepts Reed's statement of facts for the purposes of the

issue presented, except that the State asserts that the facts alleged by Reed

State's Response Brief Mason County Prosecutor
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and Mower are merely alleged facts that are not conclusively proved. For

example, Reed states that during execution of a search warrant officers

found a medical marijuana authorization." Reed's brief at 1. The State

Counters that whether Reed and Mower proved the validity of the

purported medical marijuana authorization by a preponderance of

evidence is a question of fact for the finder of` fact. Eadr add every fact

alleged by Reed and Mower was subjected to the jury's determination of

what was proved or unproved. Thus, there are no facts (except for those

found by the finder of fact); there are only assertions of fact.

2. Facts relevant tote detention of Mower during execution of
the search warrant and her arrest after evidence was

discovered.

The sheriff's department searched the premi . ses and seized

evidence because they were executing a search warrant. RP 290-292, 294,

300-301. Officers received an anonyMOLIS tip about the marijuana grow

operation, subsequently walked by the property, and from the street were

able to smell the strong sinell of growing marijuana. RP 301, 413-416.

During, or at the initiation of, the execution of the search warrant, Mower

and Reed were detained. RP 58"), 588-589. During execution of the

search warrant, substantial ainounts of marijuana plains and processed
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marijuana were discovered, RP 404, 582. This amount ofmarijuana was

too excessive to have been a personal use medical supply, RP 404, 582,

After the excessive quantity was determined, Mower and Reed were

formally arrested. RP 581

3. Facts relevant to Mower's claim that her trial attorney was
ineffective for not objecting to evidence obtained pursuant to
her arrest.

Because the evidence that was seized was discovered and seized

pursuant W -a search warrant, rather than an airest, and because Mower

was not arrested until after the evidence had been discovered during

execution of the search warrant, no additional facts arc necessary here.

4. Facts relevant to Defendants' issue regarding a jury instruction
on the asserted affirmative defense of medical marijuana
authorization.

The trial court pennitted Mower and Reed to assert the affirmative

defense of medical marijuana authorization, and when instructing the jury

prior to deliberations the trial court instructed the jury as follows:

The defendant has the burden of proving this defense by a
preponderance of the evidence..,, If you find the defendant has

Mate's Response Brief' Mason County Prosecutor
Case No, 41484-S-II PO Box 639

Shelton, WA 98584
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established this defense, it will be your duty to return a verdict of'
not guilty.

The facts outlined in section one., above, regarding the quantity of

growing and processed rnarijuana found in and around Mower's and

Reed's residence are relevant to this section. Because this is primarily a

legal argument, however, no further citation to the record is helpfal to the

reviewin IIIS ssIue.I I q court in regard to this '

6. Facts relevant to defendants' argument that they were denied
the opportunity to present a defense because the court
excluded as evidence a letter purported to be from an attorney
who had opined that it was legal for them to grow markmana,
because they were qualified medical marijuana patients.

Defendants proffered as evidence a letter that was purported to be

a letter I orm an attorney who they had contacted for advice — because they

wanted the jury to know that back in 2004 they had sought the advice of a

8-



lawyer to find out whether in that lawyer's opinion it was legal for them to

grow marijuan.a. RP 748-749, Counsel proffered that "[t]lie purpose that I

would be admitting it for goes to intent. You know, this — intent's a big

issue in this case whether Mr. Reed intended to,you know, commit a

crime and deliver marijuana or something." RP 749

In an apparent offer of proof, defense counsel infon the court

and the record thatI* additional letter dated May 28 relates to Ms.

Mower." RP 751. The defendants proffered that the attorney's letters

opined that the defendants were qualified medical inarijuana patients. RP

751, r)etense counsel asserted that the letters were being offered only to

show that the defendants had intended to follow the law. RP 751.

The trial court excluded these letters from evidence. RP 749, 752.

7. Facts relevant to defendants' assertion that the trial court

abused its discretion by imposing community custody as a part
of the sentence imposed after the defendants were found guilty.

After the Jury found both defendants guilty of manufacturing

marijuana, the matter was before the court for sentencing. At sentencing

the trial court stated that "[t]he court also is required to impose a term of

community custody. The community custody the court will indicate is

required in this case." RP 104T

State's Response Brief
Case No. 41484-8-11
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8. Facts relevant to defendants' argument that the court imposed
excessive costs when it ordered Mower and Reed to jointly pay
2,129.00 in subpoena service fees.

Arraignment occurred in this case on February 11, 2008, RP 9-12.

On Monday, June 231, 2008, the defense asked for a continuance of

the trial, stating that Ms. Mower needed surgery. RP 28. On the carne

date, Reed also asked for a continuance. RP' 29. The court granted the

defendants' request for a continuance. RP 30-32

On September 8, 2008, the defendants filed an affidavit of

Prejudice to remove one of the two elected Superior Court judges, leaving

only one judge who could hear the case. RP 3C. The remaininc judge was

Phinnina an imminent retirement. RP 40.

On Septerriber 22, 2008, the defendants appeared in court and each

filed waivers of speedy trial so as to extend the time available to bring a

suppression motion. RP 39-40. When resetting the court dates to

accommodate the defendants' request, the retiring j cadge said "I'm going to

take the full time that's being allocated. And the reason I'm doing that

obViOLISly is that until we have an election, we won't know who the Judge

State's Response Brief'
Case 'No, 41484-8-11

Mason County Prosecutor
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On December 8, 2008, another attorney, ]'.)on() as Hiatt, appeared

in the case -- formally on behalf of John Reed (though he frequently

appeared to represent both defendants). RP 42. Through his new

attorney, Reed requested a continuance of the trial date. RP d3 -5,

Mowers joined in the request for a continuance. RP 45. The prosecution

objected to the continuance. RP 45. The defense - argued fora

continuance. RP 46-4& The court granted the defense request for a

continuance, RP 49. Both defendants presented additional speedy trial

waivers. RP 50.

On February 9, 2009, the defendants appeared in court and sought

an additional continuance. RP 57-59. The prosecution ofijected to the

continuance. RP 60-61. The court granted the defense request I'c)r an

additional continuance. RP 64. The court set the new trial date as March

31, 20K RP 65,

On Match 2, 2009, the defendants appeared for a pretrial hearing.

RP 70. The defense asked to move the trial to April. RP 71. The

prosecution, though WnbigLIOUS, agreed to the new trial date. RP 71-72.

The court established a new trial date for the week ofApriI 14. RP 7-1

On April 17, 9 -009, the trial had not begun but the parties appeared

in court for pretrial motions, 1 1 88-90 ' l he case was delayed because the

defendants were pursuing issues for which discovery had not been timely

State's Response Brief Mason County Prosecutor
Case No. 41,484-8-11 PO Box 639
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provided to the prosecution. RP 143-157. When the prospect of a further

continuance becatric a concern to the court, Mr. Hiatt (the attorney for the

defendants) said: "I've been in cases three years, your honor; that it takes

three years to get to trial on with these issues." RP 149. To facilitate the

exchange ol'discovery fi-orn the defense, the court reset the trial date to the

week of May 5, 2009. RP 151 -152.

On May 4, 2009, the parties appeared in court to confirm the case

for trial. RP 158, The defense sought a continuance of the trial due to Mr.

Hiatt's sickness. R-P 163-164. Both defendants - ,valved time for trial. RP

167. The Court continued the trial to the week of July 21, 2009. RP 169.

On June 30, 2009, the parties appeared for a pretrial hearing. RP

170. In regard to the approaching trial date, Mr. Hiatt infort the court

M

In terms of the trial date that's coming tip, we're prepared to waive
you know, I think we've got a waiver in through the end of the

year.... But we are prepared to waive. This is not a speedy trial
case. Both any clients are prepared to waive'till the cows come
home.

RP 201-202. The court proposed to set the trial in September. RP 204.

The prosecutor said that he did not object to that but that lie would be Out

of state during September 21 through 25. RP 204-205. The court then set

an October trial date. RP 205.

State's Response'l Mason County ProsCcUtOr
Case No. 41484-8-11 PO Box 639
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At a pretrial hearing on Septeinher 1•, 2009, the court ruled that

Mower and Reed would be permitted to raise a medical marijuana defense

at trial. RP 221. At the trial readiness hearing that occurred on October.),

2009, the prosecution informed the court that in lit it of the court's ruling,

the State was weighing whether to go forward,, and the prosecutor

suggested a resetting of the trial date. RP 226 The defense said it had no

objection. RP 227. The Court set a trial date olthe week of January 19,

On December 14, 2009, the parties appeared for a pretrial hearing.

RP 231. The prosecutor in charge of the case was not present, and a

different prosecutor covered the hearing. RP 23 1. Mr. Hiatt offered to

continue the trial to February or March to give the prosecutor's office

more time to consider the case. RP 232. The prosecutor who was present

asked to merely set a new pretrial date rather than to change the trial date,

so that new trial Subpoenas would not be needed. RP 232. The trial court

proposed several choice. for pretrial dates, and Mr. I liatt chose January

I 1
7 21010, and their said., "I'd be perfectly happy to move the trial date too,

YDUr Honor, to tell you the truth." RP 233. The court set a pretrial date of'

January 4., 2010, but did not change the trial date. RP 233-234.

Tlie parties appeared in court on January 4, 211111, and again on

January 11, 2010, and then informed the court that negotiations were in

State's Response Brief Mason County Prosecutor
Case No. 41484-8-11 PO Box 639
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progress and that a new pretrial might benefit the parties. RP 235-241,

Mr. Hiatt informed the court that he was optimistic regarding an

agreement that would avoid a trial, and lie told the court that he didn't have

any objection to setting the case out a couple of weeks. RP 241-242. The4=1

court offered to set the case out to February 15th, to which Mr. Hiatt

responded, "February 15th is fine with ine your Honor." RP 241

However, February 15 was a holiday, so the court offered other days. RP

242. Mr. Hiatt proposed, "[w]c could go the week after, your Honor, 'I'lie

more time it gives them to think, it's... fine." RP 241 The court set a

pretrial hearing for February 16, 2010. RP 241

Wlien the parties appeared for pretrial bearing on February 16,

2010, neither party expressed hope that the matter would resolve without

trial, and the court set the trial date for the week beginning March 2, 2010.

On March 24, 201 ', the matter was called to trial, and jury

selection began. RP 252, 267.

After the case went to the jury, the jury returned guilty verdicts

against Recd and Mower lor the offense of manufacture of a controlled

substance. RP 995-996.

At sentencing, the court ordered the convicted defendants to pay

subpoena seiwice fees in the amount ofS2,129,00, to be split between the

State's Response Brief
Case No. 41484 -8 -IT

Mason County prosecutor
PO Box 639

Shelton, WA 98584
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two defendants. RP 1049. Counsel for the defendant-, objected. RP 1049

Counsel specifically agreed , and waived objections, to any other item of

costs or fees that were imposed, but he disputed whether it was proper to

impose subpoena fees for each tilue subpoenas were issued following each

of the continuances. RP 1050 -1051. Counsel expressed surprise that new

subpoenas were issued by the state each tine the defense asked for and

received a continuance in the case. RP 10151 a COLITISel fior the defendants

calculated that "that's a charge of $2 13 for the defendant to request a

continuance." RP 105 1 . The prosecutor said that there were `f̀ifteen

packets of subpoenas that went out over the COUT'SC of two years." RP

1053. Mower's attorney asked to be included in the objection to subpoena

D ARGUMENT

I Was there sufficient evidence presented at trial to sustain
the jury's verdict finding Mower and Reed guilty of
manufacturing marijuana as either a principal or an
accomplice?

Evidence is sufficient to sustain a jury verdict of guilty if "any

rational trier of fact could find guilt beyond a reasonable doubt" when

viewing the evidence in the light most favorable to the State." State v.

Salinas, 119 Wn.2d 192, 201, 829 P.2)d 1068 (1992), "All reasonable

State's Response Brief
Case No. 41484-8-11

Mason County Prosecutor
PO Box 639

Shelton, WA 98584
360-417-9670 ext. 417
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inferences from the evidence must be drawn in favor of the State and

interpreted most strongly against the defendant." Id. at 201 . The

reviewing court defers to the jury and its

weighing

findings in regard to resolvingI-

conflicting testimony and we the persuasiveness of evidence, Statetn LI

v. Hio7nas 150 Wn.2d, 821, 874-75, 8_3 P3d 970 (2004). Still more, by

asserting that the evidence, is insufficient as a matter of law, the defendant

admits the truth of the State's evidence and all iiiferences that reasonably

can be drawn therefrom." Salinas, 119 Wn.2d at 201, citing Stale i%

Theroff 25 Wn. App. 590, 593, 608 li2d 1254, affil, 95 Wn.2d 185, 622

P.2d 1240 (1980),

The jury was instructed that

A person is an accomplice in the commission of crime, ifwith
knowledge that it would promote or facilitate the commission of a
crii lie or she either

I ) solicits, commands, encourages or requests another
Person to commit the crime-, or

2) aids or agrees to aid another person in planning or
conunitting a crime,

State's Response Brief' Mason County Prosecutor
tease 'to. 41484-8-1.1 PO Box 639

Shelton, WA 98584
360-427-9670 ext. 417
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RP 913- 9t14. This jury instruction correctly expresses the statutory

liability of an accomplice as defined by RCW 9A.08,020,

The evidence shows that Mower and Reed were rornautio partners

who had been together for many years. Mowers used some of the

marijuana teat was grown, and the inference from Reed's testimony is that

some of the marijuana specifically belonged to Mower. Although she

shared the property with Reed, lived in the trailer - rather than the house —

and assented to the use of the house for the grow operation, which was

grown in multiple rooms.

Reed's testimony, although attempting to distance Mower from the

marijuana grow operation, nevertheless occasionally created R reasonable

inference that she was involved in it.

From these facts. the jury -- because it is the jury's province to

weigh the persuasiveness of evidence and to fudge the credibility of

witnesses, could reasonably have found that Mower aided and encouraged

the cultivation or that she was gralty as a principal, Thus, the facts are

sufficient for a jury to find, by either accomplice liability or liability as a

principal, that Mower is guilty of the crime of cultivation.

Reed freely admitted in his testimony that lie was growing

marijuana, but lie claims that he cannot be convicted for growing



niarij . uana because the arnOUnt ofinarijuaria that he grew was permissible

for him to grow as a medical marijuana patient.

1'o quality for the medical niarijuana, affirinative defense, Reed and

Mower were required to prove with a preponderance of evidence that they

qualified for the defense by having satisfied each and every one of [lie

provisions of Chapter 51 A of Title 69 of the Revised Code of Washington.

RCW 69.5 IA.040(l); State v, FiT, 168 Wm2d 1, 228 P.3d 1 ( 201 0).

RCW 69.5I.A,010(3) sets forth several criteria that a person must

satisfy be qualifying for the affiri defense of a "qualifying

patient." The quantity of marijuana,, growing or processed, that a

qualifying patient" may possess is a separate restriction, RCW

Wliether Reed and Mower were qualifying patients who had

established the affinnative defense of medical marijuana authorization by

preponderance of the evidence was a question of fact for the Jury. Stale v.

168 Wn.2d 1, 18, 228 P,3d 1 ( 2010) (concurring opinion),

The jury heard the evidence offered by Reed to establish his

affirmative defense of medical marijuana authorization, rejected it, and

found him guilty ofman maiki
I

uana. The appellate court defers

to tine jury's assessment concerning the credibility of witnesses. State v,

Camarillo 115Wii.2d6O,71,7941',2d85O(l990). The fact that Reed

1 8 -



presented testimony from experts, other witnesses, or other evidence does

not mean that the jury was required to assume the truth of the defendant's

evidence or to weigh it in any particular way favoral to him. Id—

Reed purported to have a qualifying, disease or medical condition

and a doctor's recommendation or authorization, and lie had 38 mature

marijuana plants, 36 juvenile plants, and 34.7 ounces of processed

inarijuaria, all of which he contended to be an amount appropriate for him.

The jury was properly instructed regarding the affirmative defense. RP

NN

After bearin the evidence, the Jury found Reed and Mower gui1

Reed and Mower were entitled to have then- defense presented to the jury,

but the jury was not required to believe it, ,State v, Caniarillo, 115Wn.2d

60, 71, 794 12̀d 850 f 1990).

State's Response Brief Mason County Prosecutor
Case No. 41484-8-11 PO Box 639
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Because defendants failed to preserve this issue at trial, they are

bar-red from bringing it for the first time on appeal. RAP 2.5(a); State i

lVier-7, 127 n.2d 460, 468, 901 P.2d 286 (1995). Even ifthe issue had

heen preserved., however, it is without. meat.

The defendants do not dispute the validity or legal sufficiency of

the search warrant that was executed at their residence and resulted in the

discovery of evidence that led to their arrest and subsequent criminal

charge and conviction of growing marijuana, Instead, Mower argues that

her arrest was illegal, and she inischaracterizes the evidence lawfully

seized during the execution of the search warrant as having been seized as

a result of her subsequent arrest, which she mischaracterizes as an

unlawful arrest. Mower states, as the basis of her argument, that her arrest

was unlawful because, when police arrived to execute the search warrant.,

Reed announced immediately that this was medical marijuana and that he

and Ms. Mower were authorized to grow it." Defendant's Brief at I I .

Mower does not offer any legal authority or citation to support this

It is first important to note that the police were not at the grow

operation to search for evidence ol'a legal medical marijuana grow

operation but, instead., to search for evidence of an illegal marijuana grow

State's Response Brief Mason County Prosecutor
Case No. 41484-8-11 PO Box 639

Shelton, WA 98584
360-427-9670 ext. 417
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operation. The evidence seized., the record of the subsequent trial, and the

jury's verdict all establish that the grow operation went beyond a medical

marijuana grow — to which the affirmative defense of inedical marijuana

authorization would apply— and was actually an illegal marijuana grow

operation. A marijuana grow operation of this size was illegal even if one

might fairly speculate that some part of the grow operation might have

benefited either over or Reed, or both, as legitimate medical marijuana

To legally quality as a medical marijuana patient, however,

requires more than to merely possess medical marijuana-paticin

documentation or the purported recornmendation of a doctor or qualifyingZ71

medical professional. State v, Fib}, 168 WiQd 1, 6.2281'. d 1 ( 2010).

Merely claiming medical authorization to possess or &7ow

marijuana, or merely presenting an authorization document to officers

executing a search warrant, does not negate probable cause or the validityI

of the search wan Id. at 6. Even if Mower or Reed, or both asserted

authorization or possessed or presented docuirientation purporting to be

RMIMMMM
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After officers received an anonymous tip that Reed and Mower

were operating an illegal grow operation, they went to the property andZ71

from the street could smell gjecir marijuana. They obtained a warrant and

searched the property. While the warrant was being executed, Mower and

Reed were detained.

Even without probable caLISC or reasonable suspicion of criminal
activity, it is reasonable for air officer executing ascarch warrant at
a residence to briefly detain occupants of that residence, to insure
officer safety and an orderly completion of the search.

State v. King, 89 Wn. App, 612, 618-619, 949 P.2d 856 (1998). citing

Vichp an v. Suinmers, 452 U.S. 692, 702-703, 101 S. t. 2587, 69 L.Ed.2d

340 (1981). Mowers and Reed were not arrested until after the search

revealed evidence of a largeinarijuana grow operation, cash, and an intent

to deliver marijuana.

However, the fact remains that neither Mower nor Reed have

identified any evidence, that they can claim to have flowed from their

arrests, because the evidence that led to their arrests flowed from

execution of a valid search warrant rather than from then- detention or

arrest.

State's Response Brief
Case No. 41484-8-11

Mason County Prosecutor
PO Box 639

Shelton, WA 98584
360-427-9670 ext. 417
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Mower's argument that her trial attorney was ineffective is without

nicrit. Mower contends that her trial attorney should have asserted that the

evidence used against her was discovered and seized as the fruits of an

unlawful arrest. However, the facts show that the evidence was actually

discovered and seized during the execution of a valid search warrant.

To prevail on her ineffective assistance of counsel claim, Mower

must show her trial counsel's performance was ineffective and must also

Show that Counsel's ineffective performance resulted in prejudice to her.

State v, Thomas, 109 Wn.2d 222, 225-26, 743 P,2d 816 (1987) (adopting

the test from Stricklano' v. 11'ashington, 466 U.S. 668, 689, 104 S.CL

2052, 80 L.Ed.2d 674 (19841).

Mower cannot make the showing required by 7'17.0177as because the

facts do not Support her contention, "Prejudice occurs when, but for

counsel's deficient performance, there is a reasonable probability that the

outcome would have differed," State v. Feev-sall, 156 Wn. App. 357, 361,

State's Response Brief
Case No. 41484-8-11

Mason County Prosecutor
PO Box 639

Shelton, WA 98584
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231 P. 849 (2010), citing State v. Reichenbach, 153 ' n.2d 126, 130,

101 P,3d 80 (2004. ) Counsel carniot be deficient for not riiisconstruing,

Bets, and there is not a reasonable probability that on the facts of this case

the outcome would have differed had counsel broualit the motion to

suppress that Mower advances now for the first time on appeal.

Possession of marijuana, even in small amounts, is still a crime in

the state of Washington." State v. Frv, 168 Wn,2d 1, 7, 228 P.' )d I

2010) Sheriff's deputies had probable cause to believe a crime had been

committed when they smelled marijuana walling from the grow operation

at MoNver's residence. ]d. at 7. Mower was lawfully detained while

deputies conducted a lawful search pursuant to a valid search warrant.

Mower's assertion that she had inedical authorization notwithstanding,

i]t is difficult to imagine how a law enforcement officer, having
been presented with a medical iriarijuarra authorization, would be
able to determine that the marijuana is otherwise being lawfully
possessed (arid take a sample) withoat some kind of search.
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preponderance of the evidence then it was the Jury's duty to
find them not guilty?

The defendant must prove an affirmative defense by a

preponderance of the evidence." State i, Fr 168 Wn.2d 1, 7, 228 P.3d I

1 -0 10), citing State v. Frost, 160 Wn.2d 765, 773, 161 P-Id - )61 (2007).

The trial court instructed the jury that if by prepooderance of the

evidence Mower or Reed proved that be or she was entitled to the

affirmative defense of medicalithen the jury was required to

find them not guilty. The trial court's instructions arc an accurate

statement of the law, and neither Mower nor Reed can show any prejudice

from this lawful instruction. Whether or not the State disproved the

affirmative defense beyond a reasonable doubt, it'Mower or Reed proved

it by a preponderance of the evidence, then the jury was instructed that it

was required to find him or her notgnulty.

At page 20 of'her brief'. Mower cites State v. AfeCulluin, 98 Wn.2d

484, 493, 656 P.2d 1064 (1983) to support her assertion that the State intist

disprove her affirmative defense beyond a reasonable doubt. McCulluln,

cited by Mower, diSCLISSCS statutory affin defenses as follows

There are two ways to determine if the absence of defense is an

ingredient of the offense. (1) the statute may reflect a legislative
intent to treat absence of a defense as one "of the elements

included in the definition of the offense of which the defendant is

charged"; or (2) one or more elements of the defense may "negate"

State's Response Brief
Case No. 41484-8-11

Mason County Prosecutor
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one or more elements of the offense which the prosecution must
prove beyond a reasonable doubt.

State v. Camara, 113 Wn.2d 631, 638, 781 P,2d 483 (1989), quoting State

i. 7c t 'trltrrrrr, 98 Wn,2d 484, 490, 656 P,2d 1064 (1983), quoting

Patterson v. Vew York, 432 S. 197, 210, 97 &Ct. 23 19, 2327, 53

LEd.2d 281 (1977))(fi-irthcr citations omitted).

RC W 69.50,401 (1) states that "[e]xcept as authorized by this

chapter,, it is unlawful for any person to manufacture. a controlled

substance." It follows that the affin defense found in Title 69,

chapter 51 A, of the Revised Code of Washington does not indicate the

absence of a medical marijuana authorization as an element of the offense

of irianufactoring mari Nor does the affirmative defense of medical

marijuana- authorization negate any element of the offense of

inanufacturing inarijoana, State Al, Fj-,v, 16S n.2d 1, 7, 228 P3d, I

AlcOdIum once stood fora rule of law that imposed upon the State

a burden of disproving affirmative defenses beyond a reasonable doubtZ

wlicre those affiri defenses were judged to negate an element of the

charged offense. See, e.g., State v. Camara, 113 Wn.2d 631, 639, 781

1 }.2d 483) (1989). Ruling in the context of a consent defense to the charge

of rape, Camara effectively ovcrrnlcd AlcOdItan as hollows:

State's Response Brief
Case No. 41484-841

Mason County prosecutor
PO Box 639
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katc i Cainara, 113 Wn2d 631, 639-640, 781 P-2d 483 (1989).

5. Mower and Reed asserted the affin defense of

Mower's argL[Illcnt on this point is premised upon her assertion

that the State must disprove her affirmative defense of medical marijuana-

authorization beyond areasonable doubt. As argued by the State above,

State's Response Brief
Case No. 41484-8-11
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however, it is Mower's burden to prove her statutory affirmative defense

by a preponderance of the evidence. In the instant case, irrespective of

any evidence proffered by the State, ffie jury was instructed that if Mower

Droved her statutory defense by a preponderance of the evidence, the jury

was required to l7ind her not guilty,

No Washington or other jurisdiction case was located where. a Jury

was required to return a special verdict in regard to their reason for

rejecting an affirmative defense, and no such case has been cited by the

On review, a trial court's ruling to admit or exclude evidence is

reviewed for an abuse of discretion. State v, Finch, 137 Wn.2d 792, 810,

975 P.2d 967 (1999).

At trial, Mower and Reed proffered is evidence letters they

purported to have obtained years before from an attorney, who they

asserted had opined that it was legal for them to operate a inarijuana grow

State's Response Brief Mason County Prosecutor
Case No. 41484-8-11 PO Box 639

Shelton, WA 98584
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operation. The defendants asserted that the attorney's letters were not

offered for the attorney's purported opinion that their conduct was legal,

but were instead offered to prove that the defendants intended to follow

The defendants' or any witness's opinion of tile law is not evidence

in the case and is not admissible in the trial of facts to the jury. Ball v

Smah, 87 Wn.2d 717, 722 556 P2d 936 (1977).

It is also a well established rule of law that, in a jury trial,

determining the facts of the case is the exclusive province of jury and

that declaring the law is the exclusive province of the judge. See, e.g.,

Harrigan v. ff'izs ton Tei I Wash. Terr. 447 (1874) Sit v,I I

Harlowc, 174 Wash. 227, 235, 24 P,2d 601 (1933), State v. McDaniel. y, 30

Wn.2d 76, 88, 190 P.2d 705 (1948), partially overruled oil other grounds

by Staid v, Parlrid 47 Wn.2d 640, 289 P.2d 702 (1956)9 Ball v, Smith,

87 Wn.2d 717, 723, 556 P.2d 936 (1977).

Article IV, sec. 16, of the Washington Constitution provides that

tile court shall declare the law. To present the attorney's letters to the jury

as evidence of the law or to allow either defendant "to testify to the jury

on the law usurps the role of the trial judge," Slaie v. Clausing, 147

Wn.2d 620, 628, 56 P3 550 (2002), citing Ball i% Smith, 87 Wn.2d 717,

722-723. 556 P- 936 (19"7`7).

State's Response Brief Mason County Prosecutor
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Each courtroom comes equipped with a "legal expert," called a

judge, and it is his or her pro alone to instruct the jury on the rel evant

legal standard Clausing at 628, quoting Burkhart v. flash, Metro.

Area1) Auth., 112 FM 1207, 1213 (D. C. Cir. 1997).

A good faith belief in a irusapprehension of law Is not a defense in

a criminal case. State v. Locati, 111 Wn. App, 222, 43 P.3d 1288 (2002);

State v, Seinakula, 88 Wn. App. 719, 946 P2d 795 (1 997), State v, Reed,

84 Wn. App. 379, 928 P.2d 469 (1997). Likewise, a mistake of law is no

defense. State t , , Iatterson, 37 Wn. App. 275, 679 P,2d 416 (1984); State

v, Tak 35 Wn. App. 914. 671 P.2d 263 (1983). Tgriorance of the law is

not a defense. State v. K'17as oivSki, 106 Wn. App. 638, 24 P. 485

2001); State v, IV̀arf eld, 103 Wn. App, 152, P-3d 1280 (2000).

Neither ignorance nor mistake of law constitute a det'ense in a

criminal case. State v. Minor, 462 Wn. 2d 796, 174 P,3d 1162 (2008). The

trial court did not abuse its discretion by excluding the attorney's lettersI

State's Response Brief Mason County Prosecutor
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Because Mower was convicted of manufacturing marijuana in

violation of RCW 69.50.401 and was sentenced to a terin of commitment

of less than one year, the court had discretionary authority to impose up to

one year of community custody. RCW 9.94A.702. When sentencing

Mower, the trial court judge said on the record that the Court was required

to impose cornin custody. A plain reading of RCW 9,94A.702

indicates that the sentencing Judge had discretion — but was not required —

to impose up to one year ofcomi custody.

However, the State disputes Mower's contention that, if the court

orders tier to serve conurrunity Custody, SheIbe permitted to use

medical marijuana. while serving con custody. Marijuana use,

possession, or manufacture is not legal, and nics1real niarutiana

authorization does not legalize marijuana but, instead, creates air

affiruiative defense. State v. FnII, 168 Wn.2d ], 228 P.3d 1 ( 2010), The

statutory authority establishing the affirmative defense states as follows:

State's Response Brief
Case No. 41484-8-11
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RCW 69.51 A -005.

Mower's contention that her use of inarijuana while on community

custody is legal is both premature and an erroneous statement of law. Her

contention is premature because it assumes that she qualifies now and will

also quality at some undetermined future time for the affinnative defense

of medical marijuana authenization. Her assertion is erroneous because

marijuana is not legal Under federal or state law, there is an affirmative

defense (applicable only to violations of Washington law) available to

those who qualify, which is not the same thing as the legalization of'

inari State v. Fro, 168 Wn;2d 1, 228 Rid 1 ( 2010).

RCW 10.01. 160 authorizes the sentencing court to impose costs

against a convicted detcridant. Mower disputes only the imposition of

subpoena service fees incurred by the State. Mower asserts that these fees

are excessive. However, the trial of this case was continued many times

3-1 -



by the defense over a period of two years. Where subpoenas were caused

to be reissued any times over a period of two years due to multiple

continuances of the trial date due to the defendants' desire to prolong the

case, the subpoena service fees are foreseeable and reasonable,

The State respectfully requests that the court of the trial court's

imposition of costs in this case.

D. CONCLUSION

The State respectfully requests the court to affirm the rulings of the

trial court, affirm the jury verdicts of guilty, and affirm the convictions of

the trial court. The State further requests that the court return this matter

to the trial court for imposition of sentence and to preserve to the

defendants the ability to move the court to modify the community custody

term of the sentence and to preserve to the court the discretion to impose

community custody or not, in deference to the trial court's discretion.

MICHAEL DORCY
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